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UNI TED STATES TAX COURT
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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 10764-00, 10765-00, Filed March 27, 2002.
10766- 00, 10767-00.

John M Tkacik, Jr., for respondent.

MVEMORANDUM OPI NI ON

CHI ECHI, Judge: These consolidated cases are before us on
respondent’s notion to hold petitioner in default in the case at

docket No. 10764-00 (respondent’s notion in the case at docket

1Cases of the followi ng petitioners are consoli dated here-
with: Everett D. R chards, docket No. 10765-00; Everett D.
Ri chards, docket No. 10766-00; and Richards Charitable Trust,
docket No. 10767-00.
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No. 10764-00), respondent’s notion to dismss for |ack of prose-
cution and to inpose sanctions under section 66732 in the case at
docket No. 10765-00 (respondent’s notion in the case at docket
No. 10765-00), respondent’s notion to dismss for |ack of prose-
cution and to inpose sanctions under section 6673 in the case at
docket No. 10766-00 (respondent’s notion in the case at docket
No. 10766-00), and respondent’s notion to hold petitioner in
default in the case at docket No. 10767-00 (respondent’s notion
in the case at docket No. 10767-00). (W shall refer collec-
tively to those four notions as respondent’s notions.) At the
request of respondent, on Cctober 15, 2001, the Court held a
trial in order to enable respondent to present evidence to
satisfy the burden of production under section 7491(c) that
respondent maintains respondent has with respect to: (1) The
accuracy-rel ated penalty under section 6662(a) that respondent
determ ned for each of the taxable years 1996 and 1997 in the
notice of deficiency (notice) issued to Richards Asset Managenent
Trust (Richards Managenment Trust)?® in the case at docket No.

10764-00; (2) the accuracy-rel ated penalty under section 6662(a)

2All section references are to the Internal Revenue Code
(Code) in effect at all relevant tinmes. Al Rule references are
to the Tax Court Rules of Practice and Procedure.

SWhen referring in this Opinion to Richards Asset Managenent
Trust and R chards Managenent Trust, our use of the word “Trust”
and any simlar words is for convenience only and is not intended
to convey any neaning or have any significance for Federal tax
pur poses.
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t hat respondent determ ned for the taxable year 1996 in the
notice issued to Everett D. Richards (M. Richards)? in the case
at docket No. 10765-00; (3) the accuracy-rel ated penalty under
section 6662(a) for the taxable year 1997 that respondent deter-
mned in the notice issued to M. R chards in the case at docket
No. 10766-00; and (4) the addition to tax under section
6651(a) (1) for each of the taxable years 1996 and 1997 t hat
respondent determned in the notice issued to Ri chards Charitable
Trust® in the case at docket No. 10767-00.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng:

At the tinme the respective petitions in these cases were
filed, R chards Managenent Trust, M. Richards, and Ri chards
Charitable Trust listed in those petitions the sane address in
Cant on, Chi o.

Ri chards Managenent Trust filed Form 1041, U. S. Inconme Tax

‘ln the case at docket No. 10765-00, respondent issued the
notice to M. Richards and Joy A Richards, deceased. Although
the petition in that case was filed in the nane of M. Richards
and Joy A Richards, deceased, on Cct. 12, 2001, the Court
di sm ssed the case for lack of jurisdiction as to Joy A R ch-
ards, deceased. For convenience, we shall refer hereinafter to
the notice issued wwth respect to the case at docket No. 10765-00
as the notice issued to M. Richards.

When referring in this Qpinion to Richards Charitable
Trust, our use of the word “Trust” and any simlar words are for
conveni ence only and is not intended to convey any mneani ng or
have any significance for Federal tax purposes.
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Return for Estates and Trusts (trust return), for each of the
taxabl e years 1996 and 1997. |In separate Schedul es K-1, Benefi -
ciary’'s Share of Incone, Deductions, Credits, etc., that R chards
Managenment Trust included with each of its 1996 and 1997 trust
returns, Richards Managenent Trust showed M. Richards and

Ri chards Charitable Trust as beneficiaries and M. Richards as
the fiduciary of Richards Managenent Trust.

In each of its 1996 and 1997 trust returns, Richards Manage-
ment Trust deducted depreciation with respect to certain personal
assets of M. Richards, including M. Richards’ personal resi-
dence that he had transferred to R chards Managenent Trust at a
time that is not disclosed by the record. R chards Managenent
Trust al so deducted other amounts in its 1996 and 1997 trust
returns with respect to personal expenses of M. Richards.

During respondent’s exam nation of Richards Managenent
Trust’s 1996 and 1997 trust returns and thereafter, no books,
records, or other information was provided to respondent estab-
l[ishing (1) the jurisdiction under the |laws of which Ri chards
Managenent Trust was purportedly organized, (2) the person who is
aut hori zed to act on behalf of Ri chards Managenent Trust, and
(3) that Richards Managenment Trust was at all relevant tines a
trust cogni zable for Federal tax purposes. Nor did R chards
Managenment Trust at any tinme provide any books, records, or other

information to respondent establishing the inconme reported and
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t he expense deductions clainmed in R chards Managenent Trust’s
1996 and 1997 trust returns.

In the notice issued to Ri chards Managenent Trust, respon-
dent determned, inter alia, that Ri chards Managenent Trust is
liable for each of the taxable years 1996 and 1997 for the
accuracy-rel ated penalty under section 6662(a).

Respondent has no record of Richards Charitable Trust’s
having filed with respondent Form 990-PF, Return of Private
Foundation (Form 990-PF), for either of the taxable years 1996
and 1997. Nor does respondent have a record of any other Federal
tax returns having been filed by R chards Charitable Trust for
t hose years.

In response to a request by respondent for information with
respect to Richards Charitable Trust, respondent was provided
with a copy of Form 990-PF for the taxable year 1997 that showed
Ri chards Charitable Trust as the organization to which such form
pertai ned. However, as discussed above, respondent has no record
that Richards Charitable Trust filed with respondent Form 990- PF
for the taxable year 1997

During respondent’s exam nation of Richards Charitable
Trust’s taxable years 1996 and 1997 and thereafter, no books,
records, or other information was provided to respondent estab-
l[ishing (1) the jurisdiction under the |laws of which Ri chards

Charitable Trust was purportedly organi zed, (2) the person who is
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authorized to act on behalf of Richards Charitable Trust, and

(3) that Richards Charitable Trust was at all relevant tines a
trust cogni zable for Federal tax purposes. Nor did R chards
Charitable Trust at any tinme provide any books, records, or other
information to respondent establishing the inconme shown and the
expense deductions clained in the copy of Form 990-PF for the

t axabl e year 1997 that was provided to respondent during respon-
dent’s exam nation of Richards Charitable Trust in response to
respondent’s request for information wth respect to Ri chards
Charitable Trust and that showed Richards Charitable Trust as the
organi zation to which such form pertai ned.

In the notice issued to Richards Charitable Trust, respon-
dent determned, inter alia, that Richards Charitable Trust is
|iable for each of the taxable years 1996 and 1997 for the
addition to tax under section 6651(a)(1).

Joy A. Richards and M. Richards jointly filed Form 1040,
U.S. Individual Income Tax Return (return), for the taxable year
1996, and M. Richards filed a return for 1997. During respon-
dent’s exam nation of those 1996 and 1997 returns and thereafter,
no books, records, or other information was provided to respon-
dent establishing the incone reported and the expense deducti ons
clainmed in those returns.

In the notice issued to M. R chards with respect to the

t axabl e year 1996, respondent determned, inter alia, that he is
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liable for that taxable year for the accuracy-related penalty
under section 6662(a). In the notice issued to M. Richards with
respect to the taxable year 1997, respondent determ ned, inter
alia, that he is liable for that taxable year for the accuracy-
related penalty under section 6662(a).

Janes Binge (M. Binge) was the return preparer for each of
Ri chards Managenent Trust’s 1996 and 1997 trust returns, M.

Ri chards and Joy A. Richards’ 1996 return, and M. Richards’ 1997
return. M. Binge was also listed as the return preparer for

Ri chards Charitable Trust’s Form 990-PF for the taxable year 1997
that was provided to respondent during respondent’s exam nation
of Richards Charitable Trust but that respondent has no record of
havi ng been filed with respondent. Respondent has identified M.
Bi nge as an individual involved with purported trusts used for

t ax avoi dance pur poses.

On August 31, 2001, respondent filed separate notions to
conpel answers to interrogatories and to conpel production of
docunents in each of the cases at docket Nos. 10765-00 and 10766-
00. On Septenber 19, 2001, the Court granted each of those
nmotions. M. Richards did not answer respondent’s i nterrogato-
ries or produce the docunents requested by respondent, as ordered
by the Court on Septenber 19, 2001.

On Cctober 2, 2001, Richards Managenent Trust, M. R chards,

and Richards Charitable Trust filed a joint notion to continue
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the trial in these cases, which the Court denied on Cctober 2,
2001.

On Cctober 15, 2001, these cases were called fromthe
Court’s trial calendar at the Court’s trial session in Cevel and,
Chio (Cleveland trial session). At that calendar call, there was
no appearance by or on behalf of Ri chards Managenent Trust, M.
Ri chards, and Richards Charitable Trust. At that time, respon-
dent orally noved to dism ss each of these cases for failure to
prosecute, and respondent requested, and the Court held, a trial
because, according to respondent, respondent has the burden of
production pursuant to section 7491(c) wth respect to (1) the
accuracy-rel ated penalties under section 6662(a) for 1996 and
1997 that respondent determ ned agai nst Ri chards Managenent
Trust, (2) the respective accuracy-rel ated penalties under
section 6662(a) for 1996 and 1997 that respondent determ ned
against M. Richards, and (3) the additions to tax under section
6651(a) (1) for 1996 and 1997 that respondent determ ned agai nst
Richards Charitable Trust. At the trial in these cases on
Cct ober 15, 2001, there was no appearance by or on behal f of
Ri chards Managenent Trust, M. Richards, and Richards Charitable
Trust.

On Novenber 13, 2001, respondent filed a witten notion to
hol d petitioner in default in each of the cases at docket Nos.

10764-00 and 10767-00 and a witten notion to dismss for |ack of
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prosecution and to i npose sanctions under section 6673 in each of
the cases at docket Nos. 10765-00 and 10766- 00.

On Decenber 3, 2001, the Court sua sponte issued separate
Orders (Decenber 3, 2001 Show Cause Orders) directing each party
in the case at docket No. 10764-00 in which Ri chards Asset
Managenment Trust is naned as petitioner and in the case at docket
No. 10767-00 in which Richards Charitable Trust is naned as
petitioner to

show cause in witing why the Court has jurisdiction

over this case, including the identity of any purported

fiduciary of petitioner and a detail ed anal ysis of why

such purported fiduciary has the capacity to litigate

in the Court on behalf of petitioner.

On Decenber 19, 2001, respondent filed separate witten
responses to the Decenber 3, 2001 Show Cause Orders in the cases
at docket Nos. 10764-00 and 10767-00 in which respondent con-
tended, inter alia, that R chards Managenent Trust and R chards
Charitable Trust, respectively,

11. * * * failed to establish that a trustee, if
aut hori zed, acted on its behalf when the purported
petition was filed with the Court on October 16, 2000.

12. * * * failed to file a proper petition with

this Court in that the petition was not brought by and

with the full descriptive nane of the fiduciary enti-

tled to institute a case on its behalf.

Respondent further argued in those separate responses to the
Decenber 3, 2001 Show Cause Orders in the cases at docket Nos.
10764-00 and 10767-00 t hat

Since the petition in this case was not brought by a
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party with proper capacity as required by the Tax Court

Rul es of Practice and Procedure, the Court lacks juris-

diction * * *.

On Decenber 20, 2001, Richards Managenent Trust and Ri chards
Charitable Trust filed separate witten responses to the Decenber
3, 2001 Show Cause Oders in the cases at docket Nos. 10764-00
and 10767-00 (Ri chards Managenent Trust’s response to the Decem
ber 3, 2001 Show Cause Order and Richards Charitable Trust’s
response to the Decenber 3, 2001 Show Cause Order, respectively),
each of which was signed by Terrence A Bentivegna (M.
Bentivegna) who identified hinself in each such response as
“Trustee”. Each such response asserted that “Petitioner does not
believe that this Court has jurisdiction.” |In support of that
position, Richards Managenent Trust’s response to the Decenber 3,
2001 Show Cause Order and Richards Charitable Trust’s response to
t he Decenber 3, 2001 Show Cause Order set forth statements and

contentions that the Court finds to be frivolous and/or ground-

| ess. ®

SEach such response to the Decenber 3, 2001 Show Cause Order
stated in pertinent part:

1. Petitioner petitioned this Court after having
received false and m sleading information fromthe
respondent and attorneys David Wse and his asso-
ciate Carol Jackson. The respondent has failed to
properly assess any taxes in accordance with their
requi red adm ni strative procedures, and yet ad-
vised the petitioner that the only nethod of dis-
agreeing with the purported tax liability was to
petition this Court.

(continued. . .)
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On January 16, 2002, Richards Managenent Trust filed a

response to respondent’s notion to hold petitioner in default

the case at docket No. 10764-00, and M. Richards filed a re-

5(...continued)

2.

This Courts’ [sic] order states “. . . petitioner
purports to be a trust . . .” Petitioner is a
trust, and the respondent has never been able to
prove otherw se. Nor does the respondent have the
right or ability to set aside a contract.

* * * * * *

Petitioner does not want this false tax claimto
be litigated in court, and has petitioned this
Court to have this case renoved fromthe docket as
havi ng been petitioned in error due to the errone-
ous instructions given by the respondent.

WHEREFORE it is prayed that:

1

This Court dismss this case at petitioner’s re-
quest as the original petition was issued in error
due to false directions given to petitioner by
respondent. Petitioner believes that he has the
right to correct his mstake and w thdraw t he
original petition.

This Court and the respondent recognize the peti-
tioner as a Trust and cease attenpting to set
aside a contract in direct opposition to the Con-
stitution of the United States of Anmerica.

This court sanction the respondent for using this
Court for illegal purposes. Respondent has no

| egal tax claimas petitioner has noted to respon-
dent and this Court on nunerous occasions. Wth-
out a legal claim respondent fraudulently in-
structed petitioner to use this Court to legiti-
mze his illegal attenpt to deprive petitioner of
hi s assets.

This Court instruct the respondent to cease, now
and forever, harassnment of petitioner.

in
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sponse to respondent’s notion to dismss for |ack of prosecution
and to inpose sanctions under section 6673 in the case at docket
No. 10766-00.7 Each of those respective responses contai ned
argunents and contentions that the Court found in an Order dated
January 18, 2002 (January 18, 2002 Order) in the cases at docket
Nos. 10764-00 and 10766-00 to be frivolous and/or groundless. In
the January 18, 2002 Order, the Court rem nded each petitioner

about section 6673(a)(1).8

‘On Feb. 19, 2002, Richards Charitable Trust filed a re-
sponse to respondent’s notion to hold petitioner in default in
the case at docket No. 10767-00. Although the Court did not
recei ve and have that response filed until Feb. 19, 2002, it
appears to have been mailed to the Court around Nov. 20, 2001.
Presumabl y because of the delays in nail delivery that the Court
has been experiencing since m d-Cctober 2001, the Court’s receipt
of that response was del ayed.

8Sec. 6673(a) (1) states:
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.
(a) Tax Court Proceedings. --
(1) Procedures instituted primarily for de-
| ay, etc.--Wenever it appears to the Tax Court
t hat - -
(A) proceedings before it have been
instituted or maintained by the taxpayer
primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(C the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,

the Tax Court, in its decision, nay require the
(continued. . .)
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On February 15, 2002, Richards Managenent Trust, M. Rich-
ards, and Richards Charitable Trust filed a joint brief in these
cases. That brief sets forth statenents, contentions, and
argunents that the Court finds to be frivol ous and/ or ground-

| ess.?®

8. ..continued)
taxpayer to pay to the United States a penalty not
in excess of $25, 000.

°Petitioners’ joint brief in these cases states in pertinent
part:

This is a proceeding to determne if the Internal
Revenue Service can ignore the strict limtations

i nposed on it by Congress, via the Code of Federal

Regul ations, and its’ [sic] own required admnistrative
procedures to extort assets from unsuspecting inhabit-
ants of one of the fifty (50) states of the United
States of Anmerica, to wt: Everett D. R chards, et al

* * * * * * *

US C Title 26 Section 7602 is the | .R S.”s authority
to exam ne books and records regarding “internal reve-
nue tax”--not inconme tax. This is corroborated by the
fact that the inplenenting regulation for Section 7602
is located in CF.R Title 27, parts 70, 170 and 296.

* * * * * * *

In accordance wwth CF. R 1.861-8(f) petitioners, et
al, do not receive any “incone” or receipts froma
“taxabl e source”.

* * * * * * *

Petitioners, et al, have never been |egally assessed
any tax as required by U S. C Title 26 Section 6203 and
C.F.R regulation 301.6203-1 and corroborated in Bul

v. US., 295 US 247 * * *,

Petitioners, et al, determ nations are based on Suprene
Court decisions, Treasury Orders, U S C Title 26
(continued. . .)
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Di scussi on

Ri chards Managenent Trust and Richards Charitabl e Trust

tive

On Decenber 3, 2001, the Court sua sponte issued the respec-

Decenber 3, 2001 Show Cause Orders regarding the Court’s

°C...continued)

codes, and inplenmenting (or |lack of inplenenting)
CFR Title 26 regul ations and various other refer-
ences, and as such cannot be considered frivol ous or

“ a hodgepodge of unsupported assertions, irrele-
vant platltudes and | egalistic gibberish.”

* * * * * * *

Everett D. Richards, et al, petitioners in the cases at
Docket Nos. 10764-00, 10765-00, 10766-00 and 10767-00
are not liable for any incone tax, penalties and/or
interest pursuant to any U S.C. Title 26 code sections.

Petitioners, et al, have at all times rebutted and
refuted respondents prima facie allegations; thus, the
burden of proof is on the respondent.

Treasury Order 120-01 dated June 6, 1972 establishes

t he Bureau of Al cohol, Tobacco and Firearns and trans-
fers US. C Title 26 Section 61 through 80, inclusive,
to US.C Title 27 and the Bureau of Al cohol, Tobacco
and Firearns. Petitioners, et al, are not now and
never have been involved in the nanufacture, distribu-
tion or sale of alcohol, tobacco or firearms, or been
involved in any other excise taxable activity. This is
corroborated by the Code of Federal Regul ations Tabl e
of Authority and Rul es.

A review of the Departnent of the Treasury organi zation
chart reveals that the Internal Revenue Service is not
adm ni stered by any of the organizations with enforce-
ment authority. This is corroborated by the fact that
there are no Title 26 inplenenting regul ati on under
Title 26 CF. R

The established trusts bear no burden of proof as their
records are not subject to review Boyd vs. U S. 116
U S. 618; Silver Thorne Lunber Co. vs U S. 1251 US.
385.
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jurisdiction over the cases at docket Nos. 10764-00 and 10767- 00.
Rul e 60 provides in pertinent part:

(a) Petitioner: (1) Deficiency or Liability
Actions: A case shall be brought by and in the nanme of
t he person agai nst whom t he Comm ssi oner determ ned the
deficiency (in the case of a notice of deficiency)

* * * or by and wwth the full descriptive nanme of the
fiduciary entitled to institute a case on behal f of
such person. See Rule 23(a)(1l). A case tinely brought
shall not be dism ssed on the ground that it is not
properly brought on behalf of a party until a reason-
able time has been allowed after objection for ratifi-
cation by such party of the bringing of the case; and
such ratification shall have the sane effect as if the
case had been properly brought by such party. * * *

* * * * * * *

(c) Capacity: * * * The capacity of a fiduciary

or other representative to litigate in the Court shal

be determ ned in accordance with the |aw of the juris-

diction fromwhich such person’s authority is derived.

The record does not establish where Ri chards Managenent
Trust and Richards Charitable Trust were organi zed. The respec-
tive petitions in the cases at docket Nos. 10764-00 and 10767-00
listed an address for Richards Managenent Trust and Ri chards
Charitable Trust in Canton, Chio, ! which is also the service
address used by the Court in those cases. Assum ng arguendo that
Ri chards Managenent Trust and Richards Charitable Trust were

trusts organi zed under the laws of the State of Chio, the adm n-

istration of each of which is subject to the aws of that State,

0The Chio address listed in the respective petitions in the
cases at docket Nos. 10764-00 and 10767-00 is the sane address
listed by M. Richards in the respective cases at docket Nos.
10765-00 and 10766- 00.
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under Ohio law, see Rule 60(c), a trustee generally is the proper

party authorized to act on behalf of a trust. Firestone v.

Gal breath, 976 F.2d 279, 284 (6th Cr. 1992); Saxton v.
Sei berling, 48 Chio St. 554, 29 NE 179 (1891); see Ohio R G v.
P. 17(A). %

In the cases at docket Nos. 10764-00 and 10767-00, R chards
Managenment Trust and R chards Charitable Trust, respectively,
have the burden of proving that this Court has jurisdiction, see

Fehrs v. Comm ssioner, 65 T.C. 346, 348 (1975); Natl. Comm to

Secure Justice in the Rosenberq Case v. Conm ssioner, 27 T.C

837, 839 (1957), by establishing affirmatively all facts giving

rise to our jurisdiction, see Wieeler’'s Peachtree Pharmacy, Inc.

v. Comm ssioner, 35 T.C. 177, 180 (1960); Consol. Cos. v. Conm s-

sioner, 15 B.T.A 645, 651 (1929). 1In order to neet that burden,
Ri chards Managenent Trust in the case at docket No. 10764-00 and

Ri chards Charitable Trust in the case at docket No. 10767-00 nust

“Chio R Cv. P. 17(A) provides in pertinent part:
RULE 17. Parties plaintiff and defendant; capacity

(A) Real party in interest. Every action shall be
prosecuted in the nane of the real party in interest.
An executor, adm nistrator, guardian, bailee, trustee
of an express trust, a party with whomor in whose nane
a contract has been nmade for the benefit of another, or
a party authorized by statute may sue in his nane as
such representative without joining with himthe party
for whose benefit the action is brought. * * * [ Enpha-
si s added. ]
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provi de evidence establishing who has the authority to act on its

behal f in each such proceeding. See Natl. Comm to Secure

Justice in the Rosenberg Case v. Conmi ssioner, supra at 839-840;

Coca-Cola Bottling Co. v. Conm ssioner, 22 B.T.A. 686, 700

(1931).

On the instant record, we find that R chards Managenent
Trust in the case at docket No. 10764-00 and Richards Charitable
Trust in the case at docket No. 10767-00 have failed to establish
who has the authority to act on their behalf in those respective
proceedings. W further find on that record that neither of the
cases at docket Nos. 10764-00 and 10767-00 was brought by and
with the full descriptive nane of the fiduciary entitled to
institute each such case on behal f of Richards Managenment Trust
or Richards Charitable Trust, as the case may be, as required by
Rule 60(a)(1). On the record before us, we conclude that we do
not have jurisdiction over the cases at docket Nos. 10764-00 and
10767-00. Accordingly, we shall dismss those cases for |ack of
jurisdiction.??

M. Richards

Nei ther M. Richards nor any authorized representative of

M. Richards appeared at the Court’s Cleveland trial session on

12Because we shall dismss the cases at docket Nos. 10764-00
and 10767-00 for lack of jurisdiction, we shall deny respondent’s
motion in the case at docket No. 10764-00 and respondent’s notion
in the case at docket No. 10767-00.
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Oct ober 15, 2001, at the call of these consolidated cases from
the Court’s trial cal endar.

At the trial held by the Court in the cases at docket Nos.
10765-00 and 10766-00, neither M. Richards nor any authorized
representative of M. Richards appeared.

The witten response by M. Richards to respondent’s notion
to dismss for lack of prosecution and to inpose sanctions under
section 6673 in the case at docket No. 10766-00 does not contain
any valid reason why that case should not be dism ssed for |ack
of prosecution.® That response contained contentions and argu-
ments that the Court found in the Court’s January 18, 2002 O der
to be frivolous and/or groundless. The joint brief filed by M.
Ri chards (and Ri chards Managenent Trust and Richards Charitable
Trust) al so contains statenents, contentions, and argunents that
the Court finds to be frivolous and/or groundl ess and do not set
forth any valid reason why the cases at docket Nos. 10765-00 and
10766- 00 shoul d not be dism ssed for |ack of prosecution.

Section 7491(c) provides in pertinent part:

SEC. 7491. BURDEN OF PROOF

(c) Penalties.— Notw thstandi ng any ot her provi-
sion of this title, the Secretary shall have the burden

of production in any court proceeding with respect to
the liability of any individual for any penalty * * *.

BM. Richards did not file a response to respondent’s
motion to dismss for |ack of prosecution and to inpose sanctions
under sec. 6673 in the case at docket No. 10765-00.
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Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the underpaynent of tax resulting from inter alia,
negl i gence or disregard of rules or regulations, sec. 6662(b)(1),
or a substantial understatenent of inconme tax, sec. 6662(b)(2).
For purposes of section 6662(a), an understatenent is equal to
the excess of the anmount of tax required to be shown in the tax
return over the anmount of tax shown in the tax return, sec.
6662(d)(2)(A), and is substantial in the case of an individual if
it exceeds the greater of 10 percent of the tax required to be
shown in the return or $5,000, sec. 6662(d)(1)(A). For purposes
of section 6662(a), the term “negligence” includes any failure to
make a reasonable attenpt to conply with the Code, and the term
“di sregard” includes any carel ess, reckless, or intentional
disregard. Sec. 6662(c). Negligence has al so been defined as a
| ack of due care or failure to do what a reasonabl e person woul d

do under the circunstances. Leuhsl er v. Comm ssioner, 963 F. 2d

907, 910 (6th Cr. 1992), affg. T.C. Meno. 1991-179; Antonides v.

Comm ssioner, 91 T.C. 686, 699 (1988), affd. 893 F.2d 656 (4th

Gir. 1990).

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1). The

determ nation of whether the taxpayer acted with reasonabl e cause
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and in good faith depends on the pertinent facts and circum
stances, including the taxpayer’'s efforts to assess his or her
proper tax liability, the know edge and experience of the tax-
payer, and the reliance on the advice of a professional, such as
an accountant. Sec. 1.6664-4(b)(1), Inconme Tax Regs. Reliance
on the advice of a professional, such as an accountant, does not
necessarily denonstrate reasonabl e cause and good faith unless,
under all the circunstances, such reliance was reasonable and the
t axpayer acted in good faith. 1d. 1In the case of clained
reliance on the accountant who prepared the taxpayer’s tax
return, the taxpayer nust establish that correct information was
provided to the accountant and that the itemincorrectly omtted,
clainmed, or reported in the return was the result of the accoun-

tant’s error. Ma- Tran Corp. v. Conmm ssioner, 70 T.C. 158, 173

(1978).

On the record before us, we find that respondent has satis-
fied the burden of production that respondent maintains respon-
dent has with respect to the respective accuracy-rel ated penal -
ties under section 6662(a) that respondent determ ned to inpose
on M. Richards for the taxable years 1996 and 1997.14

Based on our exam nation of the entire record before us, we

W are not deciding in the cases at docket Nos. 10765-00
and 10766- 00 whet her the Conm ssioner of Internal Revenue has the
burden of production in cases subject to sec. 7491(c) when a
t axpayer fails to appear for trial
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shal |l grant respondent’s notion in the case at docket No. 10765-
00 and respondent’s notion in the case at docket No. 10766-00 in
that we shall dism ss each of those cases for failure by peti-
tioner in each such case to prosecute such case, and we shal
enter a decision in each of those cases sustaining the determ na-
tions that respondent made in the notice to which each such case
pertains but in the reduced anobunts whi ch respondent concedes are
appropriate in order to reflect the duplication of certain incone
determnations in the respective notices issued to M. Rich-
ards. 1°

In respondent’s notions in the cases at docket Nos. 10765-00

and 10766- 00, respondent also asks the Court to inpose a penalty

5As expl ained in respondent’s respective notions in the
cases at docket Nos. 10765-00 and 10766-00, respondent attri buted
the incone reported for the taxable year 1996 by R chards Manage-
ment Trust 100 percent to Joy A R chards, deceased, M. R ch-
ards, and Richards Charitable Trust, and respondent attri buted
the incone reported for the taxable year 1997 by R chards Manage-
ment Trust 100 percent to M. R chards and Richards Charitable
Trust. The anmounts of such incone attributed to R chards Chari -
table Trust for 1996 were reattributed for that year to M.
Ri chards, and the amounts of such incone attributed to Richards
Charitable Trust for 1997 were reattributed to M. Richards,
which resulted in a duplication of said anbunts of incone in the
respective notices issued to M. Richards with respect to the
taxabl e year 1996 and to M. Richards with respect to the taxable
year 1997. As set forth in respondent’s respective notions in
the cases at docket Nos. 10765-00 and 10766-00 and in the respec-
tive exhibits attached to those notions, the revised deficiencies
for M. Richards for the taxable years 1996 and 1997 are $33, 451
and $75, 934, respectively. Consistently, the revised accuracy-
related penalties under sec. 6662(a) inposed on M. Richards for
t he taxabl e years 1996 and 1997 are $6, 690. 20 and $15, 186. 80,
respectively.
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under section 6673(a)(1l) on M. Richards in each of those cases.
As grounds therefor, respondent contends that M. Ri chards
(1) instituted proceedings in the Court primarily for del ay,
(2) advanced frivol ous and groundl ess positions in such proceed-
ings, and (3) unreasonably failed to pursue adm nistrative
remedi es.

On the record before us, we find that M. Richards insti-
tuted the proceedings in the cases at docket Nos. 10765-00 and
10766-00 prinmarily for delay. W also find on that record that
M. Richards’ position in the cases at docket Nos. 10765-00 and
10766-00 is frivol ous and/or groundless. On the record before
us, we shall inpose a penalty in those cases on M. Richards
pursuant to section 6673(a)(1) in the amounts of $8,000 and
$18, 000, respectively.

To reflect the foregoing,

An appropriate order of dis-

m ssal for lack of jurisdiction and

denvyi ng respondent’s notion will be

entered in each of the cases at

docket Nos. 10764-00 and 10767-00,

and an appropriate order qgranting

respondent’s noti on and deci sion

will be entered in each of the

cases at docket Nos. 10765-00 and
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10766- 00 sustai ni ng respondent’s

determinations in reduced anpunts

and i nposing a penalty under sec-

tion 6673(a)(1) in each of those

two cases.



